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Intraduction

A major ¢omponent of the correctional resenreh condueted by the Experimental
Manpower Luboratory Tor Corrections (EMLL) has been the Tongitwdingl followsup studies
of the released offender in the community, ‘These studies weee designed to provide
information about postrelease behavior patteins of the ex-offender iind 1o nssess the effeets
of institutional teentiment, using o buttery of behavioenl assessment  instruments, ‘The
insteanments ineluded the Envieonmmental Deprivation Seale (EDS), which measures the input
the exsolfender receives from his enviconment; the Maladuptive Behavior Record (MBR),
which complements the EDS by assessing the subjeet’s response output (ndaptive oe
malidapuived; and the Weekly Activity Record (WAR), which esamines the ex-offontder's
un of his time on n weekly basis, The studies foand that high scores on the EDS and
MBR, un well ax o particular patteen of time usige on the WAR, indicated poor postreloase
adjustiment and were highly predictive of law cdolations. To validate these instruments,
the EMLC had to flest precisely define the ¢.erion being used to determine maladaptive
adjustment: the exsotfender's posteelease law violating behavior in relution to the eriminul
Justice system, which includes any law enforcoment agency. This paper presents an unalysis
of thut eriterion.

Problomys In Specifying the Criterion

Fhe EMLC's concern For establisking n busis for diseriminating ecimingl behavior and
recidivism s not unigue: all agencies and programs dealing with the offender use guidelines
o eviluate his posteelease ceiming! and lawsviolating record, Muny of these guidelines,
howevee, Rl short of adeguately specifying the criterion, For example, some resvarch
projects and institutional treatment progeams use "recidivism," or return to prison, us
theie standord of posteedease fahure, The vesult iy a dichotomous classification, recidivist
oF nunsregidivist, which gives neo indication of the extent of the ex-offender's maladaptation
or adaptation, How serious was the erime the eecidivist committed? I the nonsreeidivise
well adjusted to the commnnity? Has he had no law encounters? O, while he has not
committed n felony, has ¢ been jailed for multiple misdemvanors?

The oversimplitied grouping which results from un "eitheror” dichotomy has been
noted By Glaser (100, Contad (1968), and Cilaser, Carter, and Wilking (1973), while
Luubicht (1902 and Jeaking, Barton, deValera, DeVine, Witherspoon, Muller, and McKee
19700 have strassed the point that & continuum of success and fallure is more mouningtul,
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A siilar conclusion was reached by Ms Associutes in the nationnd MD'T evaluation (1971),
who stinted i thelr report, *,.Sinee the reasons for o roturn [to prison) ditfer, we need
1 Keep these sepurate in our duty collection,”

The major problem with o dichotomous clussification is thut it does not provide
specitle Informution to evaluate posteelease adjustment in the erimingl behavior area, and
specitie information is needed to evalunte and revise institutional and community treatment
programs. Another ¢oneeen is the failure of this classitication to show any relutionship
o cost in the criminal justice system, sinee all recidivists are grouped together, The cost
of Incareerating n man who receives o lite sentence for murder is obviously much greater
this that for the yvenrandeastay sentence o cnr thiel rocelves,

Seales have been developed  which treat ceiminal behavior and veeidivisim us o
vontinuum, but most of these are of limited use in establishing o criterion because they
do not gencralize beyowd the situation for which they were developed, Some, like the
Calitornks Severity of Offense Scale (Warren & Palmer, 1966) and the Index of Delinquency
(Sellin: & Wolfgang, 1964), are intended for use only with o specific target population,
The tenspoint Californin Severity of Offense Scale was developed by the Youth Authority
of the Department of Coreections of the State of' Californin specitically for use with
youthful offenders, thus lmiting its applicability with adult offenders, Secondly, it is based
on Calitornda state laws, which would huve to be interpreted for use in other states, The
Indes of Delinguency, while also designed for juvenile popnlations, has o further limitation:
i requires extensive efforts to determine the seveeity tatings, for these are based on the
cost of o specific ctime or the seriousness of the harm done to the individuals, eg., in
an assault and battery cose, This senle also omitted narcotic offenses and escape from
prison, Another scale, the Recidivism Outeome Index (Moberg & Erieson, 1972), was
designed for use with parolees and is limited to this population by a number of items
which deal with parole violition,

Other seales and classiffeation schemes which have been developed ate not usetul
in defining o criterion because the terminology used s too ambiguous for objective
classification, “The CGlueeks (1930), for example, recommendad o threepoint scale of
rechdivism: suecess, paetinl fallure, and failure, Their explanation of the groups, howevet,
used such phrases as oceasional technieal nutomobile violation," terminology which lends
iselr to peesonal interpretation amnd results i inconsistent classitication, An assocluted
problem appeats in thele explanation of the partinl fallure group. There the term "occasionnl
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minor offenses tor which the violutor of the law was neither arrested nor prosecuted”
results in u classitication dependent upon rumor, since no official record of such offenses
exist, The same wenkness Is also apparent in the Recidivism Outcome Index, for several
of Its items contain such phrases as "felony wimitted, contessed, or agent alleged, but
no prosecution or no conviction for the ottense [italics added)." For purposes of objective
classitication, the use of ambiguous terms anc items based on information which cannot
be werified should be avoided,

St another problem results when the units used for classification are too large,
Mandel's (1968) eightecategory recidivism typology, for instance, groups all felony
convictions together. In effect, then, o man who recelves o lite sentence for o multiple
murder Is grouped with the man who receives a sentence of o year and a day for grand
larceny. In terms of the cost to the criminal justice system of incarcerating the two men,
however, there is little comparison. This cost is an important consideration in establishing
o criterion tor criminal behavior and recividism, for it is a rough index of the injury
done to society as reflected in length of sentence.

A criterion which provides o basis for discriminating criminal behavior and recidivism
must meet gertain requirements to avoid the limitations of the scales and classification
schemes previously discussed, First, it should present criminal behavior and tecidivism as
o continuum rather than a dichotomy. Second, it should generalize to all situations involving
offenders, whether they are adults, juveniles, parolees, or some other group. Third, it should
cover ull offenses which con be verified by official records, Fourth, it should group only
those offenses which are compatable In terms of cost to the ceiminal justice system, as
determined by length of sentence. Finally, the terminology used to distinguish offenses
and groupings should be as objective us possible,

The Development of the Critevion: The LESS

Data from two longitudinal follow-up studies (Jenkins et al,, 1973) of the teleased
offender in the community provided the basis for the EMLC's development of the criterion,
the Luw Encounter Severity Scale (LESS). In the course of the 1969 follow-up
Investigation, a threespoint criterion evolved, consisting of' no law violations, minor law
violations (misdemeanors), and major law violations (felonies). The conclusion was drawn
that a mote refined scale was needed, tn the 1971 followsup study, information had been
systematically collected on the postrelease behavior of 142 adult male felons, as measured
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by such fuctors as employment, interpersonal relationships, loisure-time activities, and law
encounters, The follow=up period for cach subject ranged from 11 to 26 months, with
amein of 18,5 months, The EMLC then sorted these data to arrive at an objective method
of clissification which would accommodate the law encounter stutus of vach subject at
the termination of the stady,

It quickly became obvious, however, that in order to accurately account for each
subject, items would have to be developed which represented his status or situation at
that time. Some subjects' situations could be described by what may be called "process”
items, some by "unstable” items, and some by "stable” items, The process group consisted
of those subjects who were being processed through the justice system, e.g., in jail awaiting
trial, out on bond awaiting trial, or awaiting a parole hearing, Any study, especially if
it uses a cut-off’ point or termination date, will generally have subjects who fall within
the process group, These subjects cannot be ignored although they may, with the help
of effective lawyers, remain in this group for several years, The unstable group was
composed of those who were "wanted” or "on the run," and were, therefore, apt to
enter one of the other groups when apprehended. These subjects had either absconded
while on parole or had a fugitive warrant which was active, such as fugitive on bond,
The stabilized group consisted of those subjects who had gone through the initial process
of the justice system and were convicted, acquitted, discharged, etc,

The scale which emerged from this data analysis, the LESS, represents each of these
groups as well as those subjects who had no law encount..s, ft consists of 38 categories,
or items, which form a law encounter continuum. To arrive at a ranking of the items,
three judges independently ordered the law encounter data and agreed in 90-95% of the
cases, The items are ranked in order of sevetity, even those which did not involve a
sentence or fine, For exumple, Item 5, "arvested (charged) with misdemeanor(s); charges
dropped: released," is ranked as being less severe than Item 6, "arrested (charged) with
felony(s): charges dropped; released.” ‘The five major groups of items emerged almost
automatically, and there was complete agreement across the judges on them.

The LESS is thus o comprehensive scale for all types of law sncounters and, as such,
applies equally well to adults, juveniles, parolees, and othet groups. Additionally, the
ranking of items by severity provides a rough index to the cost to the criminal justice
system,

In developing the LESS, the EMLC found that the method of data collection was

o ctitical fuctor in determining the subject's position on the scale, If, for example, data
4
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were obtained only through personal interviews with the subjects, these subjects must
be locuted. "This is o difficult process in itself, since those subjects who are involved in
criminal activities are generally using alinses and making themselves unavailable, And, once
the subject has been contacted, it s often ditficult to verify the information he has
volunteered, even by checking with state and federal arrest tecotds,

Or, it a researcher decided to use only official records and not to rely upon verbal
reports, he would find that information from sheriffs' departments, city police, FBI records,
purole officers, and state identification departments is often incomplete. In the EMLC
follow-up studics, it was found that many communities, especially the smaller towns and
counties, do not send their arrest information to the FBI or even to their state department
of investigation and identification, although the latter may be required by a state statute,
Those who do send in arrest information often éubmit incomplete reports, listing only
the subject's charge at the time of his arrest. This charge may have been changed when
he went to court (dropped and recharged), especially if more evidence had been found
of if' he agreed to plead guilty to a lesser charge. The incompleteness and limitations
of official records have also been noted by the Gluecks (1930) and Glaser, Carter, and
Wilkins (1972),

The EMLC's method of data collection used behavioral interviews (Witherspoon,
deValera, Jenkins, & Sanford, 1973) with each subject to assess his law encounters and
a variety of additional behaviors. Other resources (family, parole officers, ete.) were also
used to discover leads concerning law encounters. Official records were then checked. The
EMLC found that the most important means of verifying these verbal reports, however,
was by reading the court's decision as recorded in the court records kept by the court
recorder. The court records are generally kept in large log books and filed by various
bookkeeping systems, Because they ate public records, they are readily available to the
reseatcher, These court records often contain information which is not found in any other
official records and, whenever possible, should be used to verify court dispositions.

The LESS is designed to be used to rank law encountets which have been verified
by checking official court and arrest records, None of the items includes such phrages
as "susplcion” or "alleged offense," thus avoiding the problems of ambiguous terminology
assoclated with some scales discussed eatlier,

At the least severe end of the scale, however, are three items for which no official
records exist, Item 1 is "no law encounters,” while Items 2 and 3 deal with very minor




law encounters: pick-ups, questioning, or searches for which there were no charges
after which the subject was released, The information for these items was obtained in
interviews with the subject: official court and arrest records were then checked to verify

that the subject had hid no more severe law encounter.

Applications and Implications of the LESS

The LESS was developed to clurify the specific criterion of law-violating behavior,
focusing on legal and judiclal status and outcome. To determine the usefulness of the
scale us a criterion and the implications of its use, the EMLC applied the LESS to the

1971 postrelease follow-up data trom which it had been developed,

Application of the LESS 1o EMLC Follow-Up Data

In this analysis ol the Followsup data, each of the 142 subjects was positioned on
the LESS at the item which represented Ais most severe law encounter, as verified by
official records, during the follow-up period. This final status includes items in the process
citegory, ¢.g., awaiting trinl or awaiting a hearing, In the case of one subject who was
appealing the court's decision to a higher court, he was classitied nccording to the lower
court's decision, since this decision had not been reversed or changed by a new hearing
or trial, The necessity of this is evident when one considers that a number of cases are
appealed over and over, a4 process which may .xtend over several years, .

The copy of the LESS in the appendix of this paper shows the number of subjects
positioned at each item on the scale, Summuarizing this information, four items accounted
for the majority of the subjects. These were: Item 4 (traffic violations); Item 16 (convicted
of misdemeanor; sentenced to 30 days or less or a comparable fine); Item 29 (patole
violation); and Htem 35 (convicted for felony(s): sentenced to more than one but less
than five years).

When the items were separated into the five basic groups, the 142 subjects in the
study were distributed as shown in Table 1, Almost halt' (45%) had not had a law encounter
more serious than a pick-up, search, or traffic violation. The category "other," which
accounts for 49% of the subjects, includes those who had moved out of the study area
after less thun three months in the follow-up. study (about 3%) und one subject who

died of natural cauges,




TABLE |

Distribution of 142 Ss Based Upon Their Most Severe
Law Encounter According to the Five LESS Groups

Bt o L e ]

LESS Group and Content of Group Percent of' S
Group 1 No law encounters, 30

Group 2 Picked up and/or questioned or searched concerning
misdemeanor(s) and/or felony(s), Howewver, all charges were drop-
ped, 15

Group 2 Awaiting trinl for misdemeanor(s) or was tried in court
for misdemeanor(s) or felony(s) but was not convicted; picked up
for puarole violation bur parole reinstuted (or awaiting hearing);
wanted for misdemeanor(s); Killed in commission of 4 misdemeanor;
or convicted of misdemeanor and sentenced or fined, 13

Group 4; Wanted for felony(s); absconded from parole; awaiting
trinl for felony(s); parole violated and returned to prison; Killed
during the commission ol a felony(s); or convicted for felony(s)
and placed on probation or sentenced to less than one year in

prison, 18
Group 5. Convicted tor felony(s) and sentenced to prison for more

than one year, 20
Other 4

Relationship of the LESS to the FollowUp struments

One reason the LESS was needed was for validation of the predictive capacity of
several  behavioral assessment instruments used by the EMLC to measute postrelease
adjustment, The two major instruments being validated were the Environmental Deptivation
Scale (EDS) and the Maladaptive Behavior Record (MBR), High EDS scores indicate that
the individual is experiencing a lack of envitonmental support, while high MBR scores
indlcate u lack of effective or functional esponses to situntions or problems in his everyday
lite.

Both instruments have repeatedly demonstrated that they ave related to law violations
(Jenkins et al,, 1973) and thus become a major part of the overall criterion, For example,
i 4 high EDS score (9 or above) Is significantly velated to s arity of law encounter,
it Is evident that when an ex-offender's envionmental situa lon has deteriorated (as
indicated by un increase in his EDS scote, such as from 7 to 11), he becomes o stutistically
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high risk tor successtul postrelease adjustment. Figures | and 2 indicate how well the
five basic LESS groups were reluted to the subjects' adaptation to the free world, as
measured by EDS and MBR scores. In both figures the greatest percentage of subjects
scoring below the grand median (indicating relatively suceesstul adjustment) is found n
LESS Groups 1 and 11, meaning that thelr most severe law encounter was a pick-up, search,
or traftie violution,
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Fig. 1. Relationship between Enviconmental Deprivation Seale (EDS) scores
and Law Encounter Severity Scale (LESS) groups,
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Fig, 3. Relutionship between Maladaptive Behavior Record (IMBR) seores
and Law Encountor Severity Scale (LESS) grous,
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The distn bs Figures 1 amd 3 show that envieonmendnl inpat vl behuviorl vutpu
are Integral parts oF the eriteelon, and, oy sueh, provide o basls for weatiment, A thind
nstriment, the Weekly Avtivity  Record {WAR), Isx prasntly wundergoing firststes
valldution, Le., validation of the relativnibig of the vxoffemder's use of his thine 0 law
CIKOMNILER,

Ploxibility amd Linitations of the LESS

In the BMLC's anulysis of the Tollowaip study data, the developers of the | KNS
agreed thut in thele aveangement of the A8 items into five groups the ordee of sesenily ol
e proups was stuble, Howevee, other resnrehers may privr 0 slier the order of the
ihividunl dteme, depending apon the contest of the expe imental question, Yherehare,
even the PMLE rescuechers iy not always us the LRSS in the envel form in whidh
I8 presented In thin pager, For exumple, the plavement of provwss llesin suvh s “awsiting
telnd on bond" sy e Nenible, Sweh fAexibility is sot enly sovsiaageaus bul leady
areater applicability and gererslity of the seule,

The present format of the LESS, however, Iy guite uecoptoble un o basie vrliveion
by which various studien may compare thele rewarch Oudings. 10 Is epevislly usefud ax
o means of ebjectively reporting kaw violtion and recidivism date agcumulated by variaus
state programs which ure not rewareh orlented, In this wiwe, it van be uwd 1o easi,
av foant I part, degeve of rehabilitation,

tn conehimlon, it should be noted thot & eriterion sueh s the LESS offers anly
information concerning o spevitie individual's faw violations and envaunivrs, 11 1 not
intended for use an o generalived dingnostiv inessure, OWher intrmenls whivh ean
accutately predict adjustiment or maladjustiment while wingnosing the subjeet's basie
problems, e.g., the BDS und the MBI, ure nevessary Tor effeetive treatment, Fhen, e,
many behaviorl devianeles do not involve law viekition; for these o differemt kind of
chiterion must be developed.
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Pelony wareanitn) issaeddi subject still not apprehemded,
Fupitive: bond forfelted v Felony churgels),
Abieomled from parole; pavole wirrant issiwd,

Ascomded trom  purole: parole  wareant  issued; und  misdemennur
WHIRAIMEN) Insied,

Abeomded from paroles parole wirrant insied; and elony warrant(s)
instivel,

Abweomded - whil:  on  patale:  charged  und  owaiting  trin) Tor
s vk,

Abncoimded while o parale, changed i avalting winl for felony(x),
Artestod Tur Felonytsd: awalting trinl,

Avreated T Folony ek uwaniting telnl . parale heaving,

Pleked wpy tor tewhnieal pavade violation: parole violated ot hearing,
Purle violatud ot hearingd in privon awniung teinl for felonyts),
Purole vinlated Tor mivdemeanor convietion: wtumed tw prison,
Nilleh ieing the commissdon of Felony,

Convieted Tor Felonytsd plaved on probation,

Canvieted for felanptsh semtenced 10 less than one yeur,
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Clanvivied foe Teloavtadi wetenced o more thum one but lexs than
e veaps,

Convicied for felomytad: sontened W more than five but fesx than

Canvietod Tor felonyind sentenved © more s ten but less than
WYy PR,

Convietod for felony(sd; sttenwd 1o Iwenty years oF mow,

Other Btatis Categorion

DesndDecenwd (intuenl oF sevidentah,

) Subect waved ant of stindy aves Cipent Bexs thn total of thiee manths in
Followsupy sty ),
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